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The Sooner CPAs Assist During
Financial Litigation, the Better

By James A. Andersen and
William G. Essig.

hen litigation invnbves finan-

-‘f. cial issues, most recogmize

that a gualified certified pubiie
accountant should be engazed to
nrovide expert consulting and iesti-
fying services. Surprisingly. maey
CPA experts-are toeed oo faic in
the pracess.

One would hope that lawvers
wauld not wait uniil the Iatter stages
uf a trinl to ask the CPA to testify, Yet,
within the last vear, we-have had two
such requests. [n cne instance, we
turned down the alforney’s request.
This Duclividdual befieved we could
amalvze financial dita, prepare 2

dimage model and provide ekpert

festimony ali within the sgan of three
days, '

Tn the other instanee, the plaintlf's
coussé] requesied that we tesdiy, on
bwo days aotice, on the networth ofa
defendant 2y a hasis lor possibie puni-
tive dumages. This. testimony woukl
be the st evidence presented torthe
jury Ender some cffemmsiances,
an expert might be able to provide
such testimony. But Tn this instance,
diseovery relating to the defendant’s
net worthe had not been handled
properdy, and. ihere was o Amancial
information on which tn expert could
base anc opinton. Counsel attempted

tu canvinee the tial judee t reppen.

iiseovery so tne the  approprate
finaneial infermation could be pro-
shived for the expert’s use, but the
judge-refiised 0 do so. A5 a-result,
ihe plaintiff's counsel way precluded
from pursuing his client's punitive-
damages ol

Had wi: Been engagedd hefore the
distovery provess slarted, we would
Iave assisted the atterney in develig-
ing = discovery plan thae wouid have
vielded the nformation on which an
upision could he rendered,

Even if the financial expert is en-
mged hefore discoveryis well uader
wilyy it may be o nte for the-expert
to have sullicient dme w analyze the
relevant fimaneid inforemation.

I a recont matter, the plaintffwas:
claining substantiyl scononsic duu-

ages, e e af st earmings,
extraordinary  out-uipocker. . costs
and diminutfon i vahie of its usi-
ness, The damuges calcilatons wers.
prepared by the entity’s vhief Bnan-
cial ulficer and were supporied by
numerous workshests snd analyses,
As with most dasmages caleulations,
the assumptions on which the cal-
culauns were bused were the most
significant. To evalilate the-assunyr
tions and to defermine their reason-
ablesess. wos o task that required
fntensive research and analvses over
2 totue- bo five-month period,

Based onthis wark, we determmined
thiast d oumber of the plingifs as-
sumptions were unfourded and that
many were applied impropesty: Had
we not started our work in the early
stuges of this ltigation, we' would
not have performed the research
and mnalyses necessary to rebut the
plaintift’s damaye clairts.

Afew veurs ago, one of our clients
prepared Ik own- damage: analysis
and moded. As the trial date neared,
andtbefore discovery tlosed we-were
engiged to-review the damages cal
citlation. We found that the revenue
and most of the cost and expense
assumptions were- reasonable hut

thrat the plaingf wis refying on a sole”

supplier for the key component of its
product. We were told that this sup-
plier was the anly one in the United
States capable of providing this
Lomponent

We contacted the supplier to verity
its ubility to provide components dur-
iy the: damayes period. Based on the
damages model, the business would
need ty sefl 50 anits a month to break

even; it was forecasting that il would
sell 200 tg 250 waits per monch, gv-
ing rise to the plaintf's substantal
lostearnings claim. We learned that
the supplier could male, at tost, 25
units & otouth — half the number of
nnils necessary o meet the hreak-
ever point.

A't this poinf, the plainbifs .
“laction died, but many tens
af thousands of dollars had been
expended. These dofiars would not
hiwe been spent had we been en-
gaved on completion of the original
damages model,

Tnanother case, s munber of plain-
1iffy sought damages [ran envimn-
mental accident OF the pluindifis,
ooly one had a-history of success-
fuf busimess operations: Al of the
remsining plaintifis” husinesses had
never shown a profit for three to five
years, We pointed ot this fact fo-the
defendant’s counscl, and the phin-
tiffs” clakms were quickly dismissed.

Finally, we were nnee asked by a
plaintiff’s lawyer to-prove 1 damage
claim before the complaint was Gled.
The defendant’s liahility- was very
dears bowever, how s plainGii
‘was damagéd was not clear. Beese
the piaintiff's business continued its
rapid prowth and profitahility, we
voncluded that the amount of the
damages suffered was indetermin:
able, and the action wasnt liled. The
plainkilf incurred less than S5O0 in
legal and expert fees, 2 huge savings
from the fees that would have hesn
wncurred had 2 lawsuit been filed,
discovery started, and the damnges
part of the-case fallen apart.

‘The conclusion o be drawn from
these sibuations s that the most
stccessiul and costeffective cases
are-those in which the CPA expert
is involved in the earliest stages of
litigation and works with counsel as
4 parimer in fhe process,
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